EXECUTION VERSION
Confidential

NONDISCLOSURE AGREEMENT

This Nondisclosure Agreement (this “Agreement”), dated _______________ (the “Effective Date”), is between PureSky Development Inc., a Delaware corporation (“PureSky”), and _______________, a ________________ (“Counterparty”). PureSky and Counterparty may be referred to herein together, as the “Parties” and individually, as a “Party.”
Recitals
A. The Parties intend to enter into confidential discussions regarding a possible transaction and, in the future, may engage in confidential discussions regarding other transactions (each a “Proposed Transaction”).
B. The Parties desire to enter into this Agreement to assure the confidentiality of certain information disclosed between them and prevent the disclosure and use of such information, in accordance herewith.

Agreement
In consideration of the foregoing and the covenants contained herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and intending to be legally bound hereby, the Parties agree as follows:
1. Confidential Information.  For purposes hereof, “Confidential Information” means any information furnished by or on behalf of a Party (in such capacity, the “Disclosing Party”) to the other Party (in such capacity, the “Receiving Party”) on or after the Effective Date, regardless of whether such information is identified as non-public, proprietary or confidential, or in written, oral, electronic or in any other format, including data, technology, research, know-how, methods, techniques, processes, inventions, intellectual property, drawings, masters, software, raw materials, components, business information or plans, trade secrets, operational methods, marketing plans or strategies, customer lists, contractual information, or information regarding a Proposed Transaction, and all notes, analyses, models or other data prepared by or for the Receiving Party that derive from or contain any of the foregoing; provided, however, that “Confidential Information” does not include information that: (i) at the time of disclosure by the Disclosing Party hereunder, is or subsequently becomes available to the public other than as a result of disclosure by the Receiving Party or any of its Representatives (defined in Section 2) in breach hereof; (ii) is obtained by the Receiving Party on a non-confidential basis from a source other than the Disclosing Party, which source is not prohibited from disclosing such information pursuant to an obligation to the Disclosing Party; (iii) is developed by the Receiving Party independently without access to or the use of any Confidential Information; or (iv) was already known or otherwise in the possession of the Receiving Party and not subject to any obligation of confidentiality prior to disclosure by the Disclosing Party.
2. Disclosure and Use.  The Receiving Party shall keep all Confidential Information confidential in accordance with the degree of care that the Receiving Party utilizes to protect its own confidential information, but in no case less than reasonable care. The Receiving Party shall not, without the prior written consent of the Disclosing Party, reverse engineer, disassemble or decompile any Confidential Information, or disclose or disseminate any Confidential Information in any manner whatsoever, directly or indirectly, to any third party, except to any of the following on a confidential, need-to-know basis: (i) the Receiving Party’s or its affiliates’ respective shareholders, members, directors, managers, officers, employees, financing sources, potential financing sources and attorneys (collectively, “Representatives”); or (ii) any third party to which the Receiving Party is required to disclose such information in accordance with Section 3. Prior to the Receiving Party making any disclosure of Confidential Information to a Representative, the Receiving Party shall advise the Representative of the confidential and proprietary nature of the Confidential Information and the terms and conditions hereof. None of the Receiving Party or any of its Representatives shall use any Confidential Information for any purpose other than for the evaluation of a Proposed Transaction. The Receiving Party and its Representatives shall adhere to all applicable laws, rules and regulations relating to the export of any Confidential Information. Any disclosure or use of Confidential Information by any Representative in violation hereof shall be deemed a breach hereof by the Receiving Party. The Receiving Party shall promptly notify the Disclosing Party of any breach hereof of which the Receiving Party or any of its Representatives has actual knowledge. 
3. Mandated Disclosure.  If the Receiving Party or any of its Representatives becomes legally compelled to disclose any Confidential Information in the reasonable opinion of such party’s legal counsel, including under the rules or regulations of any recognized stock exchange, then such party shall, to the extent legally permissible, deliver prompt notice thereof to the Disclosing Party so that the Disclosing Party may seek a protective order or other appropriate remedy with respect to such disclosure. The party so compelled shall furnish only that portion of the Confidential Information that is legally required to be disclosed and make reasonable efforts at the Disclosing Party’s expense to obtain or assist in obtaining a protective order or other reliable assurance that confidential treatment will be accorded the Confidential Information.
4. Ownership.  As between the Parties, all Confidential Information is and shall remain the property of the Disclosing Party. Neither this Agreement nor the transfer of Confidential Information hereunder shall be construed as granting any license or right to any information or data, including any patent, trademark or copyright, now or hereafter owned or controlled by the Disclosing Party.
5. Return of Documents.  Upon the request and pursuant to the instructions of the Disclosing Party, the Receiving Party shall promptly: (i) destroy or cause the destruction of all copies of Confidential Information in the Receiving Party’s or any of its Representatives’ control or possession and certify such destruction to the Disclosing Party by delivery of a certificate signed by a duly authorized representative of the Receiving Party; or (ii) deliver to the Disclosing Party all Confidential Information in the Receiving Party’s or any of its Representatives’ control or possession. Notwithstanding the foregoing sentence, neither the Receiving Party nor any Representative shall be required to erase Confidential Information that has been stored electronically in accordance with the Receiving Party’s or its Representative’s ordinary document retention policies or destroy any Confidential Information to the extent it is required to be retained by applicable law, rule or regulation; provided, however, that, in any case, such retained Confidential Information shall remain subject to the terms and conditions hereof.
6. Public Announcements.  Subject to Section 3, no press release or public announcement concerning any Proposed Transaction or this Agreement shall be made by either Party without the prior written consent of the other Party.
7. Remedies.  The Parties acknowledge that breach of the terms hereof may cause the Disclosing Party irreparable harm for which monetary damages would be inadequate and difficult to ascertain. In the event of a breach or threatened breach hereof, in addition to all other remedies available to the Disclosing Party, the Disclosing Party may seek an injunction, restraining order, specific performance and such other remedies and relief, at law or in equity, or any combination thereof, that the Disclosing Party deems, in its sole discretion, necessary or advisable, without the necessity of proving actual monetary damages or the posting of a bond. The filing of any cause of action hereunder shall not be deemed to be an election of remedies. In the event of any dispute relating hereto, including an action for injunctive or declaratory relief, the prevailing Party shall be entitled to recover from the other Party all court costs, expert witness fees and reasonable attorneys’ fees. 
8. No Other Agreement.  The Parties acknowledge that this Agreement is not, and shall not be construed as, an obligation or agreement on behalf of either Party to enter into any agreement with the other Party, including with respect to a Proposed Transaction, and neither this Agreement nor any disclosure made hereunder shall be deemed, by implication, estoppel or otherwise, to require the Disclosing Party to disclose any Confidential Information to the Receiving Party.
9. No Representations or Further Obligation.  EXCEPT AS MAY BE OTHERWISE AGREED TO IN WRITING BY THE PARTIES, The Disclosing Party does not make, nor shall it be deemed to have made, any representation or warrantY, express, implied, statutory or otherwise, with respect to the accuracy or completeness of ANY Confidential Information, nor shall The Disclosing Party have any liability to the Receiving Party or to any other person or entity resulting from the use of any Confidential Information. 

10. Term.  This Agreement is effective as of the Effective Date and shall remain in full force and effect until the third (3rd) anniversary thereof.
11. Miscellaneous.  
(a) Notices.  All notices and other communications required or permitted hereunder (“Notices”) shall be in writing and addressed as set forth below. A Notice shall be deemed made or given when personally delivered, three (3) business days after deposit in the U.S. mail, registered or certified, postage prepaid, return receipt requested, or two (2) business days after being delivered to a courier guaranteeing overnight delivery. Either Party may, by notice so delivered to the other Party, change the address or individual to which delivery shall thereafter be made.
If to PureSky:



If to Counterparty:
PureSky Development Inc.

_________________________
518 17th Street, Suite 950

_________________________
Denver, Colorado 80202

_________________________
Attn: Legal Department


Attn:_____________________
(b) Relationship.  Nothing herein shall be deemed to create any partnership, joint venture, employment or other association between the Parties. The Parties acknowledge that neither Party has any right or authority, express or implied, to assume or create any obligation of any kind on behalf of the other Party.

(c) Amendment and Waiver.  This Agreement may not be altered or amended, nor any right hereunder waived, except by a written agreement executed by the Parties. No failure or delay by a Party in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any right, power or privilege hereunder preclude any other (or further) exercise thereof.

(d) No Assignment; Binding Effect; Third Parties.  This Agreement shall not be assigned by either Party without the prior written consent of the other Party, which may be withheld in the other Party’s sole and absolute discretion. Any assignment in violation of the foregoing shall be void. Subject to the foregoing, this Agreement is binding upon and inures to the benefit of the Parties and their respective agents, successors and permitted assigns. Nothing herein, express or implied, is intended to confer upon any third party any benefits, rights or remedies.
(e) Governing Law; Venue; No Jury Trial; Severability.  This Agreement shall be governed by and construed in accordance with the laws of the State of New York without regard to its conflict of laws principles. The Parties consent to exclusive venue and jurisdiction in the state and federal courts located in New York, New York. TO THE EXTENT ALLOWED UNDER APPLICABLE LAW, EACH PARTY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY WITH REGARD TO ANY DISPUTE RELATED HERETO. If any provision hereof is deemed by a court of competent jurisdiction to be unenforceable, in whole or in part, the scope of such provision shall be reduced to the extent necessary to make it enforceable or, if such reduction is not possible for any reason, such provision shall be severed from this Agreement entirely without effect upon the balance hereof. 
(f) Expenses; Interpretation and Construction.  All costs and expenses incurred by a Party in negotiating this Agreement or exchanging Confidential Information pursuant hereto shall be paid by the Party incurring same. The Parties acknowledge that this Agreement is the result of negotiations between the Parties, each Party had equal bargaining power, and no provision hereof shall be construed against a Party as a result of the preparation hereof. The headings of the Sections hereof and any listing of their contents are for convenience of reference only and shall not limit or otherwise affect any of the terms or provisions hereof. All references herein to Sections and subsections refer to the corresponding Sections and subsections hereof unless expressly provided otherwise and the words “this Section” and words of similar import, refer only to the Section or subsection hereof in which such words occur. The words “this Agreement,” “herein,” “hereby,” “hereunder” and “hereof,” and words of similar import, refer to this Agreement as a whole and not to any particular Section or subsection unless expressly so limited. The word “including” (in its various forms) means “including without limitation.” Words, terms and titles (including terms defined herein) in the singular form shall be construed to include the plural and vice versa, unless the context otherwise requires.

(g) Integration; Execution.  This Agreement contains the entire agreement between the Parties concerning the subject matter hereof and supersedes all prior agreements, understandings and statements with respect thereto. This Agreement may be executed in counterparts, each of which shall be deemed an original and all of which shall constitute one agreement. Facsimile or electronic signatures are valid and binding on the Parties.
[Signature page follows.]
The Parties have executed this Agreement to be effective as of the Effective Date.
PURESKY:
PureSky Development Inc.


By:







Name:





Title:






COUNTERPARTY:

[__________]

By:







Name:





Title:
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